
What should a managing authority consider before applying
for authorisation of deprivation of liberty?
These questions are relevant both at admission and when reviewing the care of patients and residents.
By considering the following questions in the following order, a managing authority will be helped to
know whether an application for authorisation is required.

NB: An authorisation only relates to deprivation of liberty and does not give authority for any course of treatment.

No – an application cannot be made as they have the capacity
to agree to or refuse the proposed care. The person should
be supported to make their own decision, and the care plan
amended accordingly. If the person appears to require mental
health treatment to which they do not consent and meets the
criteria for detention under the Mental Health Act 1983, an
application under that Act may be considered.

Yes – the managing authority should grant an urgent
authorisation itself and apply to the supervisory body for a
standard authorisation – in the case of a registered care home
to a local authority and in the case of a hospital to a PCT.

Definition of capacity: the ability
to make a decision about a particular
matter at the time the decision needs
to be made.

1. Does the person lack capacity to consent to remain in the registered care home or hospital in order to receive the
care or treatment that is necessary to prevent harm to them?

No – the managing authority needs to apply to the supervisory
body for a standard authorisation – in the case of a registered
care home to a local authority and in the case of a hospital
to a PCT.

Yes – an application cannot be made. The care plan will need
to be speedily reviewed and where necessary alternative
arrangements made to ensure that an unauthorised deprivation
of liberty does not commence or continue. If the person
appears to meet the criteria for detention under the Mental
Health Act 1983, an application under that Act may be
considered.

7. Is the proposed deprivation of liberty at least in part for the purpose of mental
health treatment in hospital and does the person object to going to (or staying in)
hospital or the proposed treatment? Does the person meet the criteria to be detained
under section 2 or 3 of the Mental Health Act 1983 instead?

9. Is it necessary in the person’s best
interests for the deprivation of liberty
to begin immediately?

No – an application is required.

8. Has the person’s attorney or
deputy, who has the authority to do
so, indicated that they will object to
the person entering (or staying) in
the hospital or care home or that they
will refuse any or all of the proposed
treatment or care on their behalf?

Yes (to both questions) – an application cannot be made
(unless an attorney or deputy has consented on the person’s
behalf to the things to which the person objects.)

No (to either question) – an
application may be required.

6. Is the proposed deprivation of liberty at least in part in order to provide treatment and
has the person made a valid and applicable advance decision to refuse that treatment?

No – an application may be required. Yes – an application cannot be made. The care
plan will need to be speedily reviewed and where
necessary alternative arrangements made to
ensure that an unauthorised deprivation of liberty
does not commence or continue. If the person
appears to meet the criteria for detention under
the Mental Health Act 1983, an application under
that Act could be initiated.

Yes – an application may be required.

No – an application may be required.

4. Is the person 18 years of age
or older (or going to turn 18 in the
next 28 days)?

3. Can the person receive the planned care or treatment via a less restrictive but still effective
alternative than depriving them of their liberty?

No – an application is not required. This question should be reconsidered
when changes are made to the person’s care.

Yes – an application cannot be made. The care plan will
need to be speedily reviewed and where necessary alternative
arrangements made to ensure that an unauthorised deprivation
of liberty does not commence or continue and that the care
or treatment is provided via a less restrictive alternative, which
may include a move or transfer to another facility.

Yes – an application may be required.

5. Is the person subject to any of the powers of the Mental Health Act 1983 in a way that would
mean they are ineligible for a deprivation of liberty under the Mental Capacity Act 2005?

No – an application cannot be made but you may need to
consider the use of the Children Act 1989, or if the person
requires mental health treatment and appears to meet the
criteria for detention under the Mental Health Act 1983,
an application under that Act may be considered when
appropriate.

2. Is the person who lacks capacity
at risk of deprivation of liberty now
or within the next 28 days?

Yes – an application may be required.

No – an application may be required.Yes – an application cannot be made. The relevant Mental
Health Act 1983 powers should be used in these circumstances.


